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RECENT IMPORTANT DECISIONS 173 

to each." Where two candidates for nomination to the office of governor 
on the republican ticket had challenged the correctness of the primary 
returns in certain precincts and the board of canvassers, in proceeding to a 
recount of the votes there cast, had rejected fourteen ballots, eleven of 
which the board had ascertained from an inspection of the enrollment 
list had been cast by voters improperly enrolled, and the remaining three 
by democrats, it was held: The board of canvassers may lawfully do no 
more than recount the votes cast and declare the result in accordance 
with such count. Bradley v. Board of State Canvassers; Warner v. Board 
of State Canvassers (1908), — Mich. — , 117 N. W. 649. 

The court, speaking through Ostrander, J., said in effect : The language 
of the statute is clear. It provides that in a certain contingency the can- 
vassers shall make a recount of the votes cast and declare the result. That 
much only they can lawfully do and no more. Consequently ' when by the 
plain terms of the statute the canvassers have certain ministerial duties 
imposed upon them it is imperative that they be confined to these. The 
case raises a new and interesting question. No previous decisions of Mich- 
igan directly in point are to be found. And owing to the comparative 
recency of primary election legislation the precise question here involved 
seems not to have been up before the courts of other states. It has been 
held, it is true, that the inspectors at the general election may not look 
beyon,d the poll lists and the ballots in the proceeding to count the votes. 
May v. Board of Canvassers of Wayne Co. (1892), 94 Mich. 505. But 
whether that case would warrant the extension of a similar rule to can- 
vassers of primaries can well be doubted. The dissenting opinion in fact 
is a strong argument in the negative. But a fair construction of the act 
would lead to the conclusion of the majority of the court. And in the 
absence of any ambiguity in the terms of the statute, the court would not 
be justified in widening its scope so as to embrace other things that 
the legislators might possibly have had in mind. Moreover, the interpreta- 
tion made of this statute is the only one consonant with its effective oper- 
ation, a consideration which must have had great weight with the court 
in view of its reluctance to nullify a statute by construction. 

Eminent Domain^Interest on Award Against the Government. — The 
United States had condemned land in the city of Duluth for a post office 
site. After the commissioners had made their award, the landowner 
claimed interest from the date of the filing of the commissioners' report. 
Held, to make "just compensation" it was proper to allow interest (Phil- 
ips, J., dissenting). United States v. Sargent (1908), — C. C. A. 8th Cir. — , 
162 Fed. 81. 

The decision is based on three conclusions: (1) That this is not a suit 
against the government, but an adversary proceeding by the government. 
(2) That it was palpably fair and reasonable in order to make just com- 
pensation, since the acts under which the proceedings were instituted 
by the government provided that the forms and modes of proceedings con- 
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form as near as may be to the established forms, etc., of the state within 
which the court is held, and that the Minnesota statute provided that an 
award in cases of this character should bear interest from the time of the 
filing of the commissioners' report. (3) That in the case of United States 
v. Jones, 109 U. S- 513, the Supreme Court had a similar case before it, 
and the rule of damages applied here was also applied there and was not 
criticised by the court. It is conceded that the power of eminent domain 
is inherent in the government; Boom v. Patterson, 98 U. S. 403; Kohn v. 
United States, 91 U. S. 367; that just compensation be made is the only 
limitation upon it, and that the government is not liable to pay interest 
on claims in the absence of express agreement or statutory authority. Rev. 
Stat. U. S., § 1091 ; United States v. Sherman, 98 U. S. 565 ; United States 
v. Bayard, 127 U. S. 251. It can hardly be said to be an adversary pro- 
ceeding on the part of the government, since both parties are actors, one 
to acquire title, the other to get as great an award as he can. Plaintiff 
complains of nothing, defendant denies no past or threatened wrong. Citv 
R. R. v. Boynton, 204 U. S. 570. The case of United States v. Jones, 109 
U. S. 513, while a near analogy, is not directly in point. The damages in 
that case were assessed under a special act of Congress, which directed the 
damages to be ascertained in the mode provided for by the laws of thi. 
state where the property lay, and as the Wisconsin Statute allowed interest 
it was properly allowed in that case. In the present case no special act was 
passed nor was one necessary. While the majority do not go so far as to 
hold that payment of interest is one of the modes of proceedings which is 
made compulsory upon the United States courts, they hold that it was a 
palpably fair method of giving just compensation, which the constitution 
provides be given. The act declaring the modes of proceedings shall con- 
form to the practice, forms, etc., existing in the state courts, while to a 
large extent mandatory, is to some extent only directory and advisory. 
Chap pell v. United States, 81 Fed. 764. When the judge, in his discretion, 
deems it advisable he may reject any subordinate provision of such state 
statute, if in his opinion it would unwisely encumber the administration of 
the law or tend to defeat the ends of justice. Indianapolis R. R. v. Horst, 
93 U. S. 291; Phelps v. Oakes, 117 U. S. 236; Luxton v. N. River Bridge 
Co., 147 U. S. 337. The determination of just compensation is a judicial 
question. Monongahela Navigation Co, v. United States, 148 U. S. 312, 
and in so far as the statute determines the method of making just com- 
pensation, it is in conflict with Shoemaker v. United States, 147 U. S. 282. 
While there seems to be no case directly in point, the dissenting opinion 
seems to be well taken, based on the reasoning of analogous cases. 

Eminent Domain — "Private Property" — Owner's Remedy — Injunction. 
— Art. 16, § 1, of the Constitution of Washington provided, "No private 
property shall be taken or damaged for public or private use without just 
compensation having first been made or paid into court for the owner." 
Plaintiff was the owner of property abutting on a street. Defendant rail- 
road entered upon the street, in front of plaintiff's premises, in the night 



